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IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT,

CITY OP SANTA CRUZ, et AL,

Plaintiffs in Error,

vs.

ALBERT H. WAITE,
Defendant in Error.

REPLY BRIEF OF PLAINTIFFS IN ERROR.

THE LAWS OF THE STATE OF CALIFORNIA DO
NOT REQUIRE THE LEVY OR COLLECTION OF
AN ANNUAL TAX UNTIL THE REFUNDING
BOND ISSUE SHALL HAVE BEEN PAJD, BUT
ONLY THAT THERE SHALL BE LEVIED AND
COLLECTED EACH YEAR FOR THE PERIOD OF
FORTY YEARS A TAX SUFFICIENT TO PAY A
CERTAIN SERIES AND CERTAIN INSTALLMENT
OF INTEREST OF SAID BONDS.

In attempting to answer our contention that the Major

and Common Council of the Citv of Santa Cruz have fullv



exercised and exhausted the power given them by the

statutes of California to levy a tax for the payment of

the judgment of defendant in error (see opening brief,

pp. 30-38), counsel for defendant in error insist that such

contention is not borne out by the authorities,* and rely

upon Amy vs. City of Galena, 7 Federal, 163, and Galena

vs. Amy, 5 Wallace, 705, to support their position, claim-

ing that they are conclusive on the case at bar. Xot only

are these cases clearly distinguishable from the case here,

but it will be found that where they do apply their auth-

orit}' is for us rather than against us.

In Amy vs. City of Galena, 7 Federal, 163, the relator

had secured certain judgments in actions at law on

municipal bonds of the City of Galena, and was attempt-

ing to enforce such judgments by an application for a wTit

of mandamus compelling the city authorities to levy and

collect a certain tax. At the time of the issuance of re-

lator's bonds a statute of the State of Illinois declared

that the Citj^ Council of the City of Galena, if they be-

lieved the public good and the best interests of the city

required it, might levy and collect an annual tax of not

exceeding one per cent and that the amount thus collected

should be kept separate; and that annually, on the tirst

day of Januaiy, it should be paid over, pro rata, upon the

funded debt of the city that might be presented by the

holders; and that said statute shouhl continue in force

until the principal and interest of the iudehtedness he

fully paid.



A similar but later e4tatute, alsvo in force at the time of

the issuance of the bonds, provided that an annual tax

of one per cent should be levied and collected, to be ap-

plied pro rata to the payment of the interest upon the

funded debt of said city. In his application for a writ of

mandamus tbe relator in the Galena case demanded the

levy and collection of the tax provided for by such

i^tatutes.

After considering the questions raised by the alterna-

tive writ and the return of the City of Galena thereto,

the Court decided as follows: (1) That the right of the

relator to have his judgment paid by compelling the levy

and collection of a tax was not affected by the Statute

of Limitations; (2) That the rights of relator to have

levied and collected a certain annual tax, to be applied in

extinguishment of the principal and interest of the bonds

held by him, could not be affected by subsequent legisla-

tion; (3) That change of the mode of collecting the taxes

of cities could not affect the relator's rights; (4) Thnt

the city could be compelled by mandamus to levy and col-

lect an annual tax of two per cent until its bonded in-

debtedness was extinguished, notwithstanding that it had

been derelict for a number of years in not levying sucli

annual tax; and (5) That as the laic gave the relator the

right to insist npon the levy of an annual tax, he, hy not

enforcing that right at the time, had icaived it, and could

only insist upon what might I'lave hccn, done each year.

These were the only points decided in the case so confi-



dently relied upon by defendant in error. The question

as to whether the City of Galena had exhausted the power

given it by the statutes above referred to, did not arise,

could not arise, and was not passed upon. In the Galena

case all of the bonds issued matured at the same time,

and each of the bondholders had the right to receive his

pro rata of the tax levied and collected each year until the

bonded indebtedness was fully paid. In the case at bar

the refunding bonds issued by the City of Santa of Cruz

are "serials," one series maturing each year, and only

the holder of the particular series of bonds which matures

in any given year is entitled to receive the tax levied

and collected for that particular year. In the Galena

case the statutes provided that an annual tax should be

levied and collected until the principal and interest of

the indehtedness be fully paid. There was no limitation

whatever, and the conclusion of the Court that though

the City of Galena had neglected to levy such tax for a

number of years, it did not follow that it could not be

comi)elled to resume its neglected duties, was manifestly

correct. But here there is an express limitation, first,

that the tax levied and collected in any one year should

be for the payment of the particular series of bonds and

coupons falling due in that year; and, second, that only

the holders of that particular series are entitled to the

levy and collection and payment of the tax provided for

that year.

In the Galena case it affirmatively appears that the



power given to the City of Galena under the statutes of

Illinois had not been exercised by the city authorities,

for such poAver could not be exhausted until, under the

express provision of the statutes, the principal and in-

terest of the city's indebtedness were fully paid. In the

case at bar it appears, with equal force, that all the power

conferred upon the authorities of the City of Santa Cruz

to levy and collect a tax for the payment of plaintiff's

bonds had been fully exercised and exhausted by the levy

on the third Monday in September, 1894, and subsequent

collection of a tax for the express purpose of paying the

bonds and coupons upon which the judgment in favor of

defendant in error is based-

Even if such tax had not been levied and collected, de-

fendant in error would not have the right under the ruling

of the Court in this same case of Amy vs. City of Galena,

upon which counsel places so much stress, to have such

tax levied and collected at this time, for the Court there

expressly held that where the law gives one the right to

insist upon the levy of an annual tax, he, hj not enforcing

that right at the time, waives it. However, the tax was

levied and collected, the power of the city authorities

in that behalf fully exercised and exhausted, and the

remedy of defendant in error is now limited to the pur-

suit of the fund thus collected or an action against the

proper officers for misappropriating it, if it has been mis-

appropriated, unless indeed such remedies are closed

against him by reason of his long continued neglect to in-

sist upon the payment to him of the money which was



collected for the purpose of paying his bonds, and which,

as lie himself admits, lay in the treasury of the City of

Santa Cruz uncalled for nearly six years.

Counsel inadvertently states that Amy vs. City of Ga-

lena was confirmed on appeal in Galena vs. Amy, 5

Wallace, 705. This cannot very Avell be, as the latter case

v.as decided nearly twenty-five years before the former.

In Galena vs. Amy, however, the Supreme Court of the

United States had under consideration the same statute

of the State of Illinois passed upon in Amy vs. City of

Galena. The return of the city shows that it had levied a

tax of one per cent to pay interest on the public debt

and that it had been applied to proper and lawful pur-

pose. The Supreme Court of the United States decided:

( 1 ) That as the statute required the levy and collection of

a tax each year, it was no defense to the performance

of such duty in one year, that the tax had been levied and

collected in a previous year; (2) That subsequent legisla-

tion did not repeal the provisions of the statute in force

at the time the bonds were issued; and (3) That it was

incompetent for respondent to object that other creditors

were entitled to share in the proceeds of the tax. None

of these points is applicable to tTie case at bar. We do

not claim that other creditors have the right to share

with defendant in error in the proceeds of the tax which

the law authorizes the City of Santa Cruz to levy and

collect this year, but insist that said defendant in error

has himself no right whatever to share in such proceeds.
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II.

THE APPllOPKIATION TO OTHER PURPOSES IN

1900 OF THE TAX COLLECTED IN 1894 FOR THE
PURPOSE OF PAYING DEFENDANT'S BONDS
DOES NOT ENTITLE HIM TO THE ISSUANCE OF

A PEREMPTORY WRIT.

In x^oint III of our opening brief (pages 30 to 38) we

show, we think conclusively, that the peremptory writ

j-hould not issue, because the Mayor and Common Coun-

cil of the City of Santa Cruz have fully exercised and

exhausted the power given them by the statutes of Cali-

fornia to levy a tax for the purpose of paying the judg-

ment in question here, it appearing that the tax for the

payment of the bonds and coupons on which said judg-

ment was based had been duly levied and collected in

1894, and had remained as a special fund for that pur-

pose until January 6th, 1900, at vshich time it was, by

the authorities of the City of Santa Cruz, transferred to

the general fund and appropriated to the payment of other

legal obligations of the City of Santa Cruz.

Counsel for defendant in error claim (Brief, pages 7,

8) that the peremptory writ should issue on account of

the unlawful disposition of the special fund, and say that

this point has been expressly decided in Lansing vs. Van

Gordcr^ 24 Mich., 456; People vs. Comptroller, 77 N. Y.,

50; Mills vs. Gelason, 11 Wis., 470; and Hohl vs. West-

ford, 33 Wis., 324. We do not concede that there was any

unlawful disposition of the special fund; it had remained
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in the Treasury of the City of Santa Cruz for nearly six

years; the Statute of Limitations of the State of Cali-

fornia had run against any right of the defendant in error

to have said fund paid to him, and this Honorable Court

had decided that the entire bond issue of which defendant

in error's bonds formed a part Avas void, even in the

hands of innocent purchasers for value (98 Fed., p. 387).

Under such circumstances it would seem that the transfer

of this special fund to the general fund was not only

lawful, but manifestly proper. But, however that may be,

it is very clear that the cases cited by defendant in error

do not sustain the proposition which he advances.

The case of Lansinrj vs. Van Gorder decidedthat where a

contractor is only payable out of a particular fund, the

city will be liable to him if the fund is misappropriated.

The case of Mills vs. Gelason held that the subsequent mis-

application by municipal authorities of the proceeds of a

loan which was within the corporate powers and for

proper purposes when made, cannot affect the right of

the lender to be repaid. In Hohl vs. Westford the Su-

preme Court of Wisconsin held that the fact that the

Supervisors had used certain drainage funds for another

purpose could not defeat the right of a contractor to re-

cover in an action at law the amount due on his contract

for drainage work. The New York case, which counsel

quotes liberally, merely holds that where the city is liable

for the wrongful act of its officer, the Court is not bound

to regard the change of incumbents. In none of these

cases was there an application for the issuance of a writ
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of mandamus to compel the levy of a tax, and we respect-

fully suggest that the\ have no application whatever to

the case at bar,

III.

A DEMAND AND REFUSAL TO LEVY THE TAX IN

QUESTION MUST BE SHOWN BEFORE THE PER-

EMPTORY WRIT CAN ISSUE.

We have discussed this question in our opening brief

at pages 20 to 22, and counsel for defendant in error in

reply have consumed six pages of their brief (pages 8 to

1-1) In discussing it. They concede that no demand has

been made to levy the tax directed to be levied by the

order for the peremptory wTit, and that the authorities

of the City of Santa Cruz ha^e not refused to levy such

tax, and further say that the special demand of June 2d,

1902, that the tax should then be levied, which svas the

only demand made, was, unnecessary and may be regarded

as surplusage, for the reason that the- present case falls

within the exception to the ordinary rule that a demand

dud refusal is necessary to maintain mandamus.

Counsel then proceeded to discuss a number of cases

which they claim clearly show that there is a well defined

exception to the general rule that the demand and re-

fusal is necessary to maintain mandamus, which excep-

tion is clearly defined by Mr. Chief Justice Gray in

Aitornvij General vs. Boston, 123 Mass., 160, as io11o\as:

" When the person or corporation against whom the writ



10

'• is demanded has clearly manifested a determination to

'^ disobey the laws, the Court is net obliged to wait until

" the evil is done before issuing the writ." Defendant in

error claims that the record in this case shows a clearly

manifested determination on the part of the city authori-

ties of the City of Santa Cruz to disobey the laws and to

refuse to levy the tax demanded here; and that therefore

it was not necessary that a demand should be made before

mandamus proceedings were instituted. The answer to

this is threefold. First, these proceedings were instituted

by a demand, and that a demand to j)erform an act which

plaintiffs in error had no power or authority to do; that

is, to lev}^ the tax before the return day mentioned in the

writ. Second, defendant in error cannot be heard to say

that plaintiffs in error have shown any disposition to

disregard a duty owing to him, for it is admitted by him

that the tax for the paj^ment of his bonds and coupons

was levied and collected by the city authorities in 1894

and was allowed to remain in the treasury of the City of

Santa Cruz subject to his demand, if he was entitled to

it, for six years. The fact that the City of Santa Cruz

has failed to levy and collect taxes for the benefit of other

people cannot be of interest to him. Third, although it is

true that plaintiffs in error have failed for seven years to

levy or collect the taxes to pay the seven succeeding series

of the refunding bonds to that on which defendant in

error's judgment is based, it must be remembered that

during those seven years plaintiffs in error ^^ere engaged
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in litigation to determine whether or not such bonds con-

stituted valid obligations of tlie City of Santa Cruz ; that

this Court had adjudged that the bonds were not valid

obligations of the city; and that the judgment in question

was not entered until May 24th, 1902. It is not reasonable

to infer that, because the authorities of the City of Santa

Cruz neglected to levy taxes for the payment of bonds

which they considered, and had good reason to consider,

void and the validity of which they had a right to have

legall}^ passed upon by the Courts, therefore they would

refuse to do all that they could lawfully do to pay the

judgment finally awarded against them by the Courts to

which they had appealed. The case here comes withiu

the general rule, and not within the exception, and we

submit that a demand and refusal were both necessary

before the issuance of the alternative writ of mandamus

and that in the absence of such demand and refusal the

peremptory writ cannot issue.

IV.

AS TO THE STATUTE OF LIMITATIONS.

Counsel for defendant in error dismiss our argument

that the Statute of Limitations of the State of California

bars the right of defendant in error to the issuance of the

peremptory writ of mandamus in question ( opening brief,

pages 47 to 51) with the citation of three cases, none of

which seems to have any application to the point.
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V.

THE VARIANCE BETWEEN THE PEREMPTORY
AND ALTERNATIVE WRITS IS MATERIAL AND
SUBSTANTIAL.

Counsel has labored zealously to show that the vari-

ance betis'een the peremptory writ and the alternative

v*rit was immaterial and unsubstantial, and to the ease

of the respondent. We are willing to submit this point

on the authorities cited in our opening brief, with the

added suggestion that counsel have evidently overlooked

the rule that where there is no legal obligation upon the

defendants to do that Avhich the alternative writ com-

mands, the peremptory writ cannot be so amended as to

command the performance of a legal obligation. This

rule is logical. If it were not the rule it would be possible

to do what is sought to be done in this case, that is, to

have a peremptory writ issued commanding the perform-

ance of an act not mentioned in the alternative writ,

without rule, citation or other notice to respondents.

Counsel, in discussing the terms of the alternative writ,

urge that "forthwith" does not mean "instantaneously,"

but means as soon as the act can be performed reasonably

and in accordance with law, irrespective of whether such

performance be before or after the return day named in

the alternative writ. However that may be, the woi'd

"forthwith" does not appear in the alternative writ, the

command of which is as follows : "Therefore, we do com-



13

"mand you that immediately after the receipt of this writ

" you do levy a tax sufficient to pay the whole amount of

" said judgment, with interest thereon from May 24th,

" 1902 » * * oj, ti^rj^ j^^ show cause before this

" Court, at the court-room there, in the City and County

'' of San Francisco, State of California, on the 14th day

" of July, 1902, at the opening of Court on that day why
" you have not done so." (Rec, pp. 22-23.)

It is admitted that plaintiffs in error could not levy the

tax either immediately after the receipt of the writ, or

at any other time, before the return day thereof. They

showed cause why they had not done so. They were re-

quired to do nothing more, and the alternative writ should,

thereupon, have been discharged.

VI.

THE ENABLING ACT UNDER WHICH THE BONDS
INVOLVED WERE ISSUED DID NOT EXTEND
THE POWER OF TAXATION OF THE RE-

SPONDENT.

Counsel's contention that Section 3714 of the Political

Code of California, which prescribes a tax limitation of

fifty cents on each one hundred dollars to pay the bonded

indebtedness, or judgment arising therefrom, of the State

of California, or of any county or municipality in said

State, does not limit the power of the legislative body of

a municipality, but only of the Supervisors of a county,

is not borne out by the lang-uage of the section. The pro-
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vision in question is as follows : "It shall not be lawful

" for any Board of Supervisors of any county in the State

" to levy, nor shall any tax greater than fifty cents on

" each one hundred dollars of property be levied and

" collected in any one year, to pay the bonded indebted-

'' ness, or judgment arising therefrom, of this State, or of

'' any county, or municipality in this State." Boards of

Supervisors have no power or authority to levy taxes for

the State of California, or for any municipality in the

State, but only for the counties of which they are the

legislative bodies. The express declaration of the section

that no tax greater than fifty cents on each one hundred

dollars of property shall be levied and collected in any

one year to pay the bonded indebtedness, or judgment

arising therefrom, of the State or of any municipality in

the State, is so clear that it cannot be possibly misunder-

stood. If the legislature was dealing only with the powers

of Boards of Supervisors it certainly would not have in-

corporated in the section any reference to the State or

the municipalities in the State, but would have confined its

application to the counties of the State.

So it is evident that at the time of the approval of the

Enabling Act there was in force a statute of the State

of California which limited the powers of legislative;

bodies of municipalities of the State of California to levy

a tax to pay the bonded indebtedness, or judgment arising

therefrom, of such municipalities, to fifty cents on the

one hundred dollars. The question is : Was such statute

repealed by the Enabling Act? Clearly it was not re-
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pealed expressly, for tlie Enabling Act does not refer to it.

Was tlie limitation imposed by the statute repealed by

implication? Counsel for defendant in error answer

this question in the affirmative, and cite several cases in

support of their position, but an examination of those

cases will disclose that it is only when the Enabling Act

authorizes the incurring of a definite amount of bonded

indebtedness that prior statutes prescribing a limitation

of taxation insufficient to provide for the payment of such

indebtedness, are repealed by implication. That is not

the case here. The Enabling Act of 1893 authorizes the

issuance of bonds to refund outstanding indebtedness. It

is silent as to the amount of indebtedness which may be

incurred under its provisions.

Section 3714 of the Political Code could be incorpor-

ated into the Enabling Act without in any degree impair-

ing its terms. It is not only possible but easy to reconcile

the two acts. Taken together, they read as follows:

"Section 1. That whenever any incorporated city or

" town, other than cities of the first class, in this State,

" has an outstanding indebtedness, evidenced by bonds

" and warrants thereof, the Common Council, Board of

" Trustees, or other governing body thereof, shall have

" power to submit to the qualified electors of such city or

" town, at an election to be held for that purpose, the ques-

" tion of refunding such indebtedness. Said election

"shall be called and held in the same manner in which

" other elections are held in such city or town. The notice
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" of such election shall rec-ite the indebtedness to be re-

'* funded, together with the denomination, character, time

" of payment, rate of interest, as well as all other details,

" of the bonds proposed to be issued. Such bonds shall

" be of the character knows as 'serials,' one-fortieth of the

" jjrincipal being payable each year, together with inter-

" est due on all sums unpaid. Said bonds may be issued

'• in denominationis not to exceed one thousand dollars,

"nor less than one hundred dollars; principal and in-

" terest being payable in gold coin or lawful money of

" the United States, and either at the office of the Treas-

" urer of such city or town, or at a desig-nated bank situ-

" ated in the cities of San Francisco, New York, Boston,

" or Chicago. Interest upon the same shall not exceed six

" per cent per annum, and may be payable semi-annually.

'" Said bonds shall be sold in the manner provided by

" such City Council, or other governing body, to the

" highest bidder, for not less than their face value in

" the same character or money in which they were pay-

" able. The proceeds of such sale shall be placed in the

" treasury to the credit of the funding fund, and shall be

" applied only for the purpose of refunding the indebt-

" edness for which they have been issued. Said Common
'' Council or other governing body shall, at the time of

'' fixing the general tax levy for each year, and in the

" same manner for such tax levy provided, levy and col-

" lect annually, each year, sufficient money to pay one-

" fortieth part of the principal of such bonds, and also the

"annual interest upon the i)ortion remaining unpaid (P.
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"C, Sec. 371-1)
;
provided that no tar f/rratcr than fiftjj

'"'cents on each one hundred dollars of propcrtij shall he

'' levied and collected in any one year to pay such bonded

" indebtedness, or judf/nient arising therefrom.''

A repeal of a statute by implication is not favored, if it

be pos^^ible to reconcile the two acts of tlie Legislature.

McCool vs. Smith., 66 U. S., 222.

Repeal by implication, when the prior and the later

act can consistently stand together, is never admitted.

Galena vs. Amy^ 5 Wallace, 705.

It seems to us clear that the limitation of Section 3714

of the Political Code applies here, and that the Circuit

Court was without authority to compel the levy of a tax

gi'eater than fiftj- cents on each one hundred dollars of

property.

Respectfully submitted,

LINDSAY & NETHERTON and

JAMES G. MAGUIRE,

Attorneys for Plaintiffs in Error.




